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FLOYD R @ BSQN, Circuit Judge.

Irma Barge appeals the district court's! summary judgnent dism ssa
of her 42 U. S.C. 8§ 1981 (1994) clains. W affirm

| . BACKGROUND
Viewing the record in the light npst favorable to Barge, the
following facts have been established. Barge began her career wth

Anheuser Busch in 1978 and worked the midnight shift as a bottler inits
St. Louis warehouse. Barge, who was a nenber of Teansters Local Union No.
1187 ("Union") and covered by the coll ective bargai ning agreenent, had a
severe absenteei sm problem From 1986
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t hrough 1990, Barge missed 1,310 work days. |In other words, she showed up
for barely a quarter of the days she had been schedul ed to work. Barge was
termnated in March of 1991 for violation of the conpany attendance policy.

After Barge filed a claim with the Equal Enploynment Opportunity
Commi ssion (EECC), Barge, Anheuser Busch, and the Union agreed to reinstate
Barge in August 1991 and place her on three nonths probation. As part of
the settlenent agreenent, Barge agreed to repay any disability overpaynents
she had received fromthe conpany's insurer. After a brief return, Barge
quit conming to work after January 17, 1992. Her subsequent requests for
disability | eave were granted, and Barge took disability retirenent as of
August 31, 1992.

Barge instituted this 42 U S. C. 8§ 1981 action on June 3, 1993,
all eging enploynment discrimnation based on: her race (Count 1), in
retaliation for filing a prior civil rights claim (Count 1I1), her
di sability (nmanic depressive |upol ar/acute paranoid di sorder/personality
di sorder) (Count 111), and her gender (Count 1V). Because gender and
disability discrimnation are not cognizable under § 1981, the district
court granted Anheuser Busch's notion to dismiss Counts |Il and |V pursuant
to Fed. R Gv. P. 12(b)(6). Anheuser Busch then noved for sunmary judgnent
on the remaining two counts. When Barge failed to respond to the notion
the district court granted summary judgnent on the remaining clains. Barge
appeal s.

1. DI SCUSSI ON

We review the district court's grant of sunmary judgnent de novo,
applying the sane standard as the district court and exanmining the record
in the light nost favorable to the nonnoving party. Harvey v. Anheuser
Busch, Inc., 38 F.3d 968, 971 (8th Cir. 1994). Summary judgnent is
appropriate when "t he pl eadi ngs,




depositions, answers to interrogatories, and adnissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any
material fact and . . . the noving party is entitled to judgnent as a
matter of law" Fed. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986). The noving party will be entitled to judgnent as a natter

of | aw when the nonnoving party has failed to "nmake a sufficient show ng
on an essential elenent of her case with respect to which she has the
burden of proof." Celotex, 477 U S. at 323. After the noving party has
nmet its burden of production, the nonnobving party may not rely on nere
denials or allegations in its pleadings, but nust "designate 'specific
facts showing that there is a genuine issue for trial.'" |d. at 324
(quoting Fed. R Civ. P. 56(e)).

Both Barge's racial discrimnation claim and her retaliatory
di scharge claim are anal yzed under the framework set forth in MDonnel
Douglas v. Green, 411 U. S. 792, 802-03 (1973), and further refined in St.
Mary's Honor Center v. Hocks, 113 S. C. 2742 (1993). Ruby v. Springfield
R 12 Pub. Sch. Dist., 76 F.3d 909 (8th Gr. 1996). "To prevail on a § 1981
claim a plaintiff nust prove discrimnatory intent." G eenwod v. Ross,
778 F.2d 448, 456 (8th Cir. 1985). |In order to establish a prina facie
case of racial discrimnation under 8§ 1981, a plaintiff nmust show (1) she

is a nenber of a protected class; (2) she is qualified for the position

(3) adverse enploynent action; and (4) sone evidence that would allow the
i nference of inproper notivation. Landon v. Northwest Airlines, lnc., 72
F.3d 620, 624 (8th Cir. 1995). |In this case, Barge's conplaint alleges
that she was racially discrimnated agai nst by: (1) bei ng deni ed assi gnnent

to the "early side" shift; (2) being denied favorable treatnment with
respect to tenporary enpl oyee | ayoffs; and (3) being denied equal tine for
restroom breaks. In order to prove the fourth prong of her prinma facie
case, then, Barge nust show that simlarly situated white enpl oyees were
given preference over her with respect to "early side" shift assignnments,
enpl oyee | ayoffs, and restroom breaks.



See Jones v. Frank, 973 F.2d 673, 675-76 (8th Cir. 1992).

A plaintiff establishes a prima facie case of retaliation under §
1981 by proving: (1) statutorily protected participation; (2) adverse
enpl oynent action; and (3) a causal relationship between the two. Ross,
778 F.2d at 456. In this case, Barge clains that her supervisors
retaliated against her for filing the prior EECC claimby: (1) harassing
her on the job; (2) denying her requests for assistance with job-rel ated
tasks; and (3) denying her disability benefits. To prevail on her claim
Barge nust necessarily denonstrate some causal nexus between the prior EEOC
claimand the alleged retaliation

The defendant may rebut the prima facie presunption by offering a
| egitimate, nondiscrimnatory reason for the adverse action. Hicks, 113
S. . at 2747. Once the defendant has carried its burden, the MDonnel
Dougl as framework and its attendant presunptions and burdens are no | onger
relevant. Hcks, 113 S. C. at 2749. The ultimte burden of persuasion
however, remains with the plaintiff at all tines. 1d. at 2747. Wth this
analytical framework in mnd, we turn to the specifics of Barge's appeal

Anheuser Busch argued in its notion for sunmary judgnent that Barge
had failed to state a prinma facie case of racial discrimnation. It also
offered the collective bargaining agreenent and its own conpany policy
regardi ng habitual restroom break abusers as legitimte nondi scrininatory
reasons for the alleged adverse enploynent action. Anheuser Busch
supported its notion with an affidavit from Robert Vierling, Anheuser
Busch' s supervi sor of warehouse and shi ppi ng. Vierling stated in his
affidavit that the conpany allocated its "early side" shift assignnents to
whites and bl acks equally, under the terns of the collective bargaining
agreement, according to seniority and the enpl oyees' ability to performthe
wor K. Vierling also stated that the conpany's allocation of restroom
breaks was nondi scrimnatorily



governed by the terns of the collective bargai ning agreenment and the
conpany's policy of counting an enpl oyee's excessi ve nonschedul ed restroom
br eaks agai nst schedul ed breaks where that enpl oyee abused his or her break
times. He went on to state that Barge had been identified as a habitua
abuser.

Anheuser Busch al so submitted the affidavit of Cheryl Adler, Anheuser
Busch' s assi stant nanager of enployee relations, who testified that Barge's
excessi ve absences were in violation of the conpany attendance policy, and
that Barge had expressly relinquished her right to the disputed disability
paynents under the terns of her settlenent agreenent. Anheuser Busch al so
argued in its notion that Barge had been unable to point to any simlarly
situated white enpl oyees who were given preference over her with respect
to shift assignnments, |ayoffs, or restroom breaks during the tine period
i n question.

Anheuser Busch al so noved for sunmmary judgnent on the retaliation
claim It asserted that Barge had failed to state a prinma facie case
because Barge had offered no evidence connecting the filing of her EECC
charge to either her alleged harassnent, denial of assistance, or denial
of disability benefits. Anheuser Busch pointed out that Barge had failed
to show that the individuals responsible for the alleged harassnent and
deni al of assistance were even aware of the EEOCC charge. Barge nmade no
reply to Anheuser Busch's notion.

The district court granted Anheuser Busch's notion for summary
judgnent, concluding that Barge had failed to establish a prina facie case
of racial discrimnation. Even if she had, the district court found that
Barge had failed to offer any evidence of pretext to rebut Anheuser Busch's
| egitinmate nondi scrimnatory reason for the alleged adverse enpl oynent
action. W agree. Anheuser Busch's uncontroverted evi dence denpnstrates
that Barge was not treated differently than simlarly situated white
enpl oyees during the



relevant tine frame with respect to either "early side" shift assignnents,
| ayoffs, or restroom breaks, leaving the district court with no evidence
what soever that would allow it to infer discrininatory intent. Even if
Barge had been able to state a prinma facie case, she failed to rebut
Anheuser Busch's legitinate nondiscrimnatory reason for the chall enged
enpl oynent action with any evidence of pretext. Ruby, 76 F.3d at 912
(affirmng sunmary judgnent where Title VII plaintiff failed to rebut
defendant's legitimate nondi scri m natory reason for chall enged enpl oynent
action); Harvey, 38 F.3d at 972-73 (affirmng summary judgment where Title
VI1 plaintiff failed to rebut defendant's legitinmate nondi scrininatory
reason for challenged enploynent action and failed to show simlarly
situated whites were treated differently).

Finally, the district court found that Barge had failed to establish
a prima facie case of retaliation because she had produced no evidence
connecting her prior EEOCC claimto the alleged retaliatory acts. W agree
again. There is no evidence that the supervisors who perpetrated the
all eged indignities on Barge nentioned, or were even aware of, her EECC
claim The record is also clear that Barge waived her right to the
di sputed disability paynents in the settlenment agreenent.

Al though she failed to respond to Anheuser Busch's notion for summary
judgnent, Barge argues that her pleadings and deposition testinony
contained facts sufficient to raise genuine issues of material fact. This
argunent assunes the district court has an affirmative obligation to plunb

the record in order to find a genuine issue of material fact. |t does not.
White v. MDonnell Douglas Corp., 904 F.2d 456 (8th GCir. 1990) (per
curiamj. "Adistrict court is not required to speculate on which portion

of the record the nonnoving party relies, nor is it obligated to wade
t hrough and search the entire record for sone specific facts that m ght
support the nonnoving party's claim" [d. at 458 (quotation omtted).
Once Anheuser Busch net its burden of denpnstrating a



| ack of genuine issues of material fact, Barge was required to designate
specific facts creating a triable controversy. Celotex, 477 U S. at 324.
Even considering the entirety of the record for the sake of argunent, we
see no evidence establishing a prima facie case on either claim or
i ndicating that Anheuser Busch's offered legitimate nondiscrininatory
reason for its handling of shift assignments and restroom breaks was
pr et ext ual

Barge argues that sunmary judgnent was inappropriate because the
credibility of Anheuser Busch's legitimate nondiscrimnatory reason for the
adverse enploynent action posed a genuine issue of material fact. W
di sagree. "Once the novant has supported his or her notion, however, the
opponent rnust affirmatively show that a material issue of fact remains in
di spute and may not sinply rest on the hope of discrediting the novant's
evidence at trial." Matter of Gtizens Loan & Sav. Co., 621 F.2d 911, 913
(8th Cir. 1980). Barge may not nanufacture a genuine issue of material

fact by nmerely hoping, without comng forward with any evidence of pretext,
that the trier of fact nay disbelieve Anheuser Busch's unchall enged
| egiti mate nondi scrimnatory reason. |d.

Barge finally nmakes the misdirected argunent that the district court
abused its discretion by dismssing her suit as a sanction for failure to
respond to Anheuser Busch's notion for summary judgnent. This was not a
Federal Rule 37 or 41(b) sanction. See Fed. R Cv. P. 37, 41(b). The
district court nade it clear that it was granting sunmary judgnent on the
nerits under Rule 56 due to the lack of a genuine issue of material fact.

[11. CONCLUSI ON

For the aforementi oned reasons, we affirmthe district court's order
di sm ssing Barge's conpl ai nt.
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